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“The trust deed of
any superannuation
fund isits strategic
engine while the
trustee of the fund is
itsdriver. A
company isa
better trustee
vehicle than the
individual members
themselves.”

If the SMSFtrust deed is the strategic
engine of the fund, the trustee isthe driver

The trust deed of a SMSFisitsstrategic engine. A poor
SMSFtrust deed limitsthe strategic opportunitiesin the
fund whereasa good SMS-trust deed ensuresthat not
only will the fund be set up to make the most of the
Smpler Superrevolution in termsof concessonal
taxation benefitsbut also ensure the maximisation of
any SMSFestate planning possbilities.

If the SMS-trust deed isthe engine, the trustee of the
fund isthe driver. That meansto make the most of
any strategic opportunity it iscrucial to make sure the
driver hasthe best vehicle.

Essentially there are two SMSFtrustee options— the
membersthemselvesasindividual trusteesora special
purpose SMSFcorporate trustee.

Although there isa smallinitial expense to create a
special purpose corporate trustee there are four
significant practical, taxation, family and financial
benefitsin choosing to do so.

1. Creating a SMSFfor future generations

It isa requirement under equity law that a trust may last
no more than 80 years. Although a SMSFisa trust, the
Superannuation Lawsprovide that the rule against
perpetuitiesdoesnot apply to trustsestablished as
superannuation fundsincluding a SMS-. Srategically
thismeansthat “a SMS-lastsforever”.

If the fund lastsforever by virtue of the Superannuation
Lawsit isalso important forthe trustee to have the
capacity to last forever. The only entity that makesthe
grade isa company which lastsuntilwound up or
deregistered. Current and future membersmay come
and go asdirectorsbut the company remainsconstant
asthe trustee.



“Unfortunately the
Superannuation Laws
provide that only
SMSFs with corporate
trusteescan pay
lump sumsaswell as
pensions. If a SMSF
has individual
trustees, only
pensionscan be
paid. Thisisnot
practical in the 21st
century and
especially fora
SMSF.”
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2. Concessional taxation guaranteed with
a company trustee

The most significant strategic change implemented
underthe Smpler Superrevolution isthe abolition of the
mandatory cashing requirement at age 65. The
Superannuation Lawsprevioudy forced a memberof a
fund who wasnot engaged in part time gainful
employment to take their superannuation benefitsasa
lump sum and/ora pension. Surprisingly thislaw was
abolished on 11 May 2006 in the Smpler Super Budget.

Formany SMSFmembers, there isnow no need to ever
commence a penson accountin the fund but rather,
the member may retain all of their superannuation
benefitsin an accumulation account until their death.
The membercan then live off lump sumsdrawn from
theiraccumulation account asand when needed. In
some cases, where the memberisindependently
wealthy outsde of the fund, they may take no
superannuation benefitsfrom the fund during their life
such that theiraccumulation benefitson death pass
out to theirdependantsorlegal estate, hopefully by
way of a SMSF Will. Thisstrategy, although not utilised by
many SMSFtrustees, isnow a crucial component of
running a modern day SMS-.

Unfortunately the Superannuation Lawsprovide that
only SMSFswith corporate trusteescan pay lump sums
aswellaspensons. If a SMSFhasindividual trustees, the
sole or primary purpose of the fund must be to pay old
age pensons— otherwise the fund and itsmembers
will lose their concessional taxation status. Unfortunately
lump sumsand estate planning benefitsdo not fit within
these tight individual trustee guidelines. A SMSFwith
individual trustees seeking to run a modern day SMS-
with accumulation (and also pension) accountsfora
retiree member, aswellashaving extensve SMS-
estate planning needsto change trusteeship to a
corporate trustee or limit superannuation benefitsto
pensonsonly. Running a modern day fund for pension
purposesonly isnot practical in the 21 century.



3. Ease of SMSFadministration

It isimportant at all timesthat the members
of the fund remain astrusteesor directors of
a corporate trustee. If not the trustee of the
fund must become licensed —an expensve
proposition.

Members move in and out of the fund over
time as a consequence of marriage,
divorce, death, disabilty or bankruptcy.
This means a change in the trustees of the
fund for funds with individual trustees — but
no change for a SMSF corporate trustee
(only a change in directors). Any change in
trustees requires numerous administration
formsto be completed. In addition it is a
legal requirement under the
Superannuation Laws that the SMSF trustee
must hold all of itsassetsin the namesof the
trustee. Where a memberleavesthe fund or
a new member joinsthe fund and there are
individual trustees, thisrequiresthe trustee to
notify all share and unit holder registries,
land title offices and other asset registries
that there has been a change in trustee.
After a divorce or death this can be a
szable administrative task, and can also be
costly. Usng a SMSF corporate trustee
providesa long term administrative benefit.

4. Litigation protection

Trusteesare potentially confronted with
being sued should an event occurto an
asset of the fund. Forexample, the trustee of
a fund may own a resdential property and
asa result of an accident orfor some other
reason a tenant or vistor may sue the trustee
personally underowner'sliability. If a
corporate trustee isin place, the director's
are personally protected, but not so for
individual trustees. The threat of litigation isa
majorreason why the sole purpose of a SMSF
trustee company should alwaysbe to act as
a trustee of a SMSFnot running a businessor
acting asa trustee of another trust.

A SMSFcompany
protectsthe trustee
from litigation
where a third party
ora membertakes
action against the
trustee for an action
against an asset of
the fund such asa
residential property.
Not so for an
individual trustee
where they may
become personally
liable under any
litigation.




The trustee company must be a special
purpose SMS-trustee company

As with SMSF Trust Deeds, not all companies are
suitable to act as a SMSF corporate trustee. A
corporate trussee of a SMS must be built
specifically fora SMSFin order to ensure that the
trusee is focused on SMSF drategy rather than
the ordinary busness and shareholder principles
found in most proprietary limited and shelf
companies.

There isalso a legal and financial reason to putin
place a special purpose corporate trustee for a
SMS. In 2003 the government introduced
company laws that provided for a “special
purpose company” which acted as trustee of a
SV S The benefit of being a special purpose
SMSFcompany isthat the annual ASIC fee isonly
$40 compared with the normal $212 for a
proprietary company. In fact forthe cost of $300
a special purpose SMS corporate trustee can
pay ten years ASC fees upfront — a significant
saving over using a traditional or shelf company
asthe SMSFtrustee which would cost $2,120 over
the same period.

To put in place a corporate trustee for your SMS
or to change a corporate trustee to a special
purpose corporate trustee please contact us.
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