
 

The trust deed  of a  SMSF is its stra teg ic  eng ine.  A poor 
SMSF trust deed  limits the stra teg ic  opportunities in the 
fund  whereas a  good  SMSF trust deed  ensures tha t not 
only will the fund  be set up  to make the most of the 
Simp ler Super revolution in terms of c onc essiona l 
taxa tion benefits but a lso ensure the maximisa tion of 
any SMSF esta te p lanning possib ilities.   

If the SMSF trust deed  is the eng ine, the trustee of the 
fund  is the d river.  Tha t means to make the most of 
any stra teg ic  opportunity it is c ruc ia l to  make sure the 
d river has the best vehic le. 

Essentia lly there a re two SMSF trustee op tions — the 
members themselves as ind ividua l trustees or a  spec ia l 
purpose SMSF c orpora te trustee.  

Although there is a  sma ll initia l expense to c rea te a  
spec ia l purpose c orpora te trustee there a re four 
signific ant p rac tic a l, taxa tion, family and  financ ia l 
benefits in c hoosing to do so.  

 

If the SMSF trust deed is the stra tegic  
engine of the fund, the trustee is the driver 

1. Creating a SMSF for future generations 

It is a  requirement under equity law tha t a  trust may last 
no more than 80 yea rs.  Although a  SMSF is a  trust, the 
Superannua tion Laws p rovide tha t the rule aga inst 
perpetuities does not app ly to trusts estab lished  as 
superannua tion funds inc lud ing a  SMSF. Stra teg ic a lly 
this means tha t “ a  SMSF lasts forever” .  

If the fund  lasts forever by virtue of the Superannua tion 
Laws it is a lso important for the trustee to have the 
c apac ity to last forever. The only entity tha t makes the 
grade is a  c ompany whic h lasts until wound  up  or 
dereg istered . Current and  future members may c ome 
and  go as d irec tors but the c ompany rema ins c onstant 
as the trustee. 
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The most signific ant stra teg ic  c hange imp lemented  
under the Simp ler Super revolution is the abolition of the 
manda tory c ashing requirement a t age 65.   The 
Superannua tion Laws p reviously forc ed  a  member of a  
fund  who was not engaged  in pa rt time ga inful 
emp loyment to take their superannua tion benefits as a  
lump sum and / or a  pension.  Surp rising ly this law was 
abolished  on 11 May 2006 in the Simp ler Super Budget.  

For many SMSF members, there is now no need  to ever 
c ommenc e a  pension ac c ount in the fund  but ra ther, 
the member may reta in a ll o f their superannua tion 
benefits in an ac c umula tion ac c ount until their dea th. 
The member c an then live off lump sums d rawn from 
their ac c umula tion ac c ount as and  when needed .  In 
some c ases, where the member is independently 
wea lthy outside of the fund , they may take no 
superannua tion benefits from the fund  during their life 
suc h tha t their ac c umula tion benefits on dea th pass 
out to their dependants or lega l esta te, hopefully by 
way of a  SMSF Will. This stra tegy, a lthough not utilised  by 
many SMSF trustees, is now a  c ruc ia l c omponent of 
running a  modern day SMSF. 

Unfortuna tely the Superannua tion Laws p rovide tha t 
only SMSFs with c orpora te trustees c an pay lump sums 
as well as pensions. If a  SMSF has ind ividua l trustees, the 
sole or p rimary purpose of the fund  must be to pay old  
age pensions — otherwise the fund  and  its members 
will lose their c onc essiona l taxa tion sta tus. Unfortuna tely 
lump sums and  esta te p lanning benefits do not fit w ithin 
these tight ind ividua l trustee guidelines. A SMSF with 
ind ividua l trustees seeking to run a  modern day SMSF 
with ac c umula tion (and  a lso pension) ac c ounts for a  
retiree member, as well as having extensive SMSF 
esta te p lanning needs to c hange trusteeship  to a  
c orpora te trustee or limit superannua tion benefits to  
pensions only.  Running a  modern day fund  for pension 
purposes only is not p rac tic a l in the 21st c entury. 

 

“ Unfortunately the 
Superannuation Laws 

provide that only 
SMSFs with c orporate 

trustees c an pay 
lump sums as well as 
pensions.  If a  SMSF 

has individual 
trustees, only 

pensions c an be 
paid.  This is not 

prac tic al in the 21st 
c entury and 

espec ia lly for a 
SMSF. ”  

 

 

2. Conc essiona l taxation guaranteed with 
a c ompany trustee 
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It is important a t a ll times tha t the members 
of the fund  rema in as trustees or d irec tors of 
a  c orpora te trustee.  If not the trustee of the 
fund  must bec ome lic ensed  – an expensive 
p roposition.   

Members move in and  out of the fund  over 
time as a  c onsequenc e of marriage, 
d ivorc e, death, d isab ility or bankrup tc y. 
This means a  c hange in the trustees of the 
fund  for funds with ind ividua l trustees – but 
no c hange for a  SMSF c orpora te trustee 
(only a  c hange in d irec tors).  Any c hange in 
trustees requires numerous administra tion 
forms to be c omp leted .  In add ition it is a  
lega l requirement under the 
Superannua tion Laws tha t the SMSF trustee 
must hold  a ll o f its assets in the names of the 
trustee. Where a  member leaves the fund  or 
a  new member jo ins the fund  and  there a re 
ind ividua l trustees, this requires the trustee to 
notify a ll share and  unit holder reg istries, 
land  title offic es and  other asset reg istries 
tha t there has been a  c hange in trustee. 
After a  d ivorc e or dea th this c an be a  
sizab le administra tive task, and  c an a lso be 
c ostly. Using  a  SMSF c orpora te trustee 
p rovides a  long term administra tive benefit. 

A SMSF c ompany 
protec ts the trustee 

from litigation 
where a third party 
or a  member takes 
ac tion against the 

trustee for an ac tion 
aga inst an asset of 
the fund suc h as a 

residentia l property.  
Not so for an 

individual trustee 
where they may 

bec ome personally 
liable under any 

litigation. 

3. Ease of SMSF administration 
 

4. Litiga tion protec tion 
 Trustees a re potentia lly c onfronted  with 
being sued  should  an event oc c ur to an 
asset of the fund . For examp le, the trustee of 
a  fund  may own a  residentia l p roperty and  
as a  result of an ac c ident or for some other 
reason a  tenant or visitor may sue the trustee 
persona lly under owner’ s liab ility.  If a  
c orpora te trustee is in p lac e, the d irec tor’ s 
a re persona lly p rotec ted , but not so for 
ind ividua l trustees.  The threa t of litiga tion is a  
ma jor reason why the sole purpose of a  SMSF 
trustee c ompany should  a lways be to ac t as 
a  trustee of a  SMSF not running a  business or 
ac ting  as a  trustee of another trust. 
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As with SMSF Trust Deeds, not a ll c ompanies a re 
suitab le to ac t as a  SMSF c orpora te trustee. A 
c orpora te trustee of a  SMSF must be built 
spec ific a lly for a  SMSF in order to ensure tha t the 
trustee is foc used  on SMSF stra tegy ra ther than 
the ord ina ry business and  shareholder p rinc ip les 
found  in most p roprieta ry limited  and  shelf 
c ompanies. 
There is a lso a  lega l and  financ ia l reason to put in 
p lac e a  spec ia l purpose c orpora te trustee for a  
SMSF. In 2003 the government introduc ed  
c ompany laws tha t p rovided  for a  “ spec ia l 
purpose c ompany”  whic h ac ted  as trustee of a  
SMSF. The benefit of being a  spec ia l purpose 
SMSF c ompany is tha t the annual ASIC fee is only 
$40 c ompared with the norma l $212 for a  
p roprieta ry c ompany.  In fac t for the c ost of $300 
a  spec ia l purpose SMSF c orpora te trustee c an 
pay ten years ASIC fees up front – a  signific ant 
saving over using a  trad itiona l or shelf c ompany 
as the SMSF trustee whic h would  c ost $2,120 over 
the same period . 
To put in p lac e a  c orpora te trustee for your SMSF 
or to c hange a  c orpora te trustee to a  spec ia l 
purpose c orpora te trustee p lease c ontac t us.   

The trustee c ompany must be a spec ial 
purpose SMSF trustee c ompany 
 

 


